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ATTORNEYS FOR THE CITY OF
POCATELLO

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF THE PETITION DOCKET NO. 37-03-11-1

FOR DELIVERY CALL OF A&B
IRRIGATION DISTRICT FOR THE
DELIVERY OF GROUNDWATER AND
FOR THE CREATION OF A GROUND
WATER MANAGEMENT AREA

REPLY IN SUPPORT OF IGWA AND
POCATELLO’S JOINT MOTION FOR
PARTIAL SUMMARY JUDGMENT

COMES NOW the Idaho Ground Water Appropriators, Inc., and its Ground Water
Disirict members, for and on behalf of their respective members (collectively “IGWA”) and the
City of Pocatello (“Pocatello™), through counsel, and hereby submits this Reply in Support of

IGWA and Pocatello’s Joint Motion for Partial Summary Judgment.
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INTRODUCTION

The Director’s January 29, 2008 Order found that A&B Irrigation District (“A&B”) was
not suffering material injury to water right no. 36-2080 because, on a project-wide basis, 0.73
miner’s inches/acre on average was being delivered to each of the acres within the A&B system.
The Director reviewed the A&B partial decree, underlying license, and subsequent transfer, as
well as various A&B and Bureau of Reclamation historical documents containing information
regarding delivery amounts and the intended operation of the District. These documents allowed
the Director to conclude that the proper basis for analyzing the adequacy of A&B’s ground water
supplies was on a project-wide basis because its water right is appurtenant to all lands within the
District. On a project-wide basis, the Director conducted his inquiries under the Conjunciive
Management Rules and concluded there was no injury to A&B’s water rights. The question
posed by IGW A and Pocatello’s Joint Motion is whether the Director adopted the proper legal
framework—a system-wide analysis based on decreed terms—to evaluate the claims of injury.

A&B’s Response to Joint Motion for Partial Summary Judgment (“A&B Response™) is
not fully responsive to IGWA and Pocatello’s arguments. A&B argues that because its wells are
not receiving the full decreed amount of 0.88 miner’s inches/acre, its means of delivery are being
interfered with by junior pumping. See A&B Response at 10-11. In fact, A&B appears to claim
that its point of diversion is the historic water table and that lowering of the water table alone is
mjury and an “unauthorized change in diversion.” A&B Response at 14.  Insofar as A&B’s
argument assumes the predicate—that A&B is injured if its wells do not pump the full decreed
amount of water right no, 36-2080—this argument does not support a finding that the Director
erred in analyzing injury on a systenm-wide basis but appears instead to be re-argument of the

Motion for Declaratory Order.,
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A&B’s Response altogether avoids the question of how the Director erred in relying on
the appurtenance provisions of the partial decree as the framework of his injury analysis.
Further, A&B does not explain why it would not have been an abuse of discretion for the
Director to ignore the decree and rely instead on A&B’s well system-by-well system analysis.
As such, IGWA and Pocatello respectfully request that the Hearing Officer enter an Order
confirming that the Director had the discretion to evaluate A&B’s water right as decreed and that
he used the proper legal framework in analyzing A&B’s water right injury in the January 29,
2008 Order.

L THE QUESTION POSED BY IGWA AND POCATELLO’S JOINT MOTION IS

WHETHER THE DIRECTOR PROPERLY EXERCISED HIS DISCRETIONARY

AUTHORITY BY EVALUATING A&B’S CLLAIMS OF INJURY TO ITS WATER
RIGHT

A&B spends much of its Response brief arguing, by reference to the testimony of various
IDWR employees, that the Directpr was provided adequate information to do a well system-by-
well system analysis of A&B’s delivery call but failed to do so. A&B Response at 2-9. Whether
IDWR had the information A&B references is irrelevant. None of the IDWR witnesses testified
that the analysis conducted for the January 29, 2008 Order was chosen because of an absence of
data or information. Instead, the analysis underlying the Order properly assumed that water right
no. 36-2080 allowed the distribution of water from any of the points of diversion to any of the
acres. See, e.g., Conclusions of Law 23 and 24. The only question, as posed by IGWA and
Pocatello’s Joint Motion, is whether or not the framework selected by the Director was correct as
a matter of law given the terms of the A&B partial decree, underlying license and subsequent

transfer.
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II. THE DIRECTOR DEVELOPED THE PROPER LEGAL FRAMEWORK FOR
THE JANUARY 29, 2008 ORDER, THEREFORE THE ORDER IS CORRECT
AND A&B HAS NOT SUFFERED INJURY

A&B’s Response brief continues at pages 11-15 with several arguments: first, that junior
ground water pumping is unlawfully resulting in “interference with a senior water right holder’s
point of diversion,” and second, that under No# v. Stoner, 53 Idaho 651, 26 P.2d 1112 (1933) and
Parker v. Wallentine, 103 Idaho 506, 650 P.2d 648 (1982), any changes A&B must make to its
system to facilitate delivery of water under its partial decree must be paid for by juniors. Neither
of these arguments effectively demonstrates error on the part of the Director in assuming a
system-wide analysis for his determinations of non-injury to water right no. 36-2080.

A. There is no interference with a point of diversion absent a showing of water
right injury or actual physical taking of the point of diversion.

A&DB’s argument starts from the premise that, if some of its wells are unable to keep up
with peak season demand, this must be the fault of junior ground water diversions and those
diversions therefore amount to “interference” with its point(s) of diversion. A&B Response at
11. To date, at least, A&B’s claims founder on the law of the case. The Director found no injury
to A&B’s water right in the January 29, 2008 Order because the Director found there to be no
shortage on a system-wide basis. Under Idaho law, it is not clear that A&B can make out a claim
for “interference” with its point of diversion if there is no shortage. While A&B cites Nok v.
Stoner and Parker v. Wallentine in defense of this argument, the Hearing Officer has already
determined that these cases are not applicable to A&B’s delivery call. Order Regarding Motion
for Declaratory Hearing, May 28, 2008 at 3-5. Nok v. Stoner, 53 Tdaho 651, 26 P.2d 1112 (1933)
was overruled by the adoption of section 226 of the Ground Water Act and Baker v. Ore-Ida
Foods, Inc., 95 1daho 575, 513 P.2d 627 (1973); Parker v. Wallentine, 103 Idaho 506, 650 P.2d

648 (1982) is limited to disputes involving domestic wells. See Order Regarding Motion for
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Declaratory Ruling, May 28, 2008 at 3-5. To the extent ground water levels have declined
causing A&B to reconfigure well delivery systems to enhance delivery flexibility, this does not
raise a colorable claim of “injury” or “interference” under Idaho law. Cf. A&B Response at 11-
15.

A&B also refers to Randall Canal Co. v. Randall (“Randall Canal™), 56 Idaho 99, 50
P.2d 593 (1935), which involved the efforts of a canal company to reconfigure part of its
delivery system to facilitate its operations. See A&B Response at 12. In Randall Canal, the
result of such reconfiguration would have been to leave a farmer without a delivery system for
some of his lands, or at least to make it more difficult to serve his lands with the remaining
diversion structure (the facts of the case are not clear on this point). Randall Canal, 56 1daho at
99, 50 P.24d at 593 (“The evidence shows 1t to be to the advantage of appellant to close headgates
numbered 2 and 3 and to deliver all the water for the irrigation of respondent's farm through
headgate numbered 1.”)' The situation in Randail Canal, which is distinguishable from the case
at hand, would be analogous to A&B informing some of its shareholders in the corners of its
project that it was eliminating their delivery systems because it was just too costly to get waier to
those lands. Under such circumstances A&B shareholders could rightly claim “interference”
with their delivery systems—interference in the sense of being physically eliminated.

By contrast, in this case A&B has alleged it is injured because, on a project-wide basis,
its wells cannot deliver .88 miner’s inches/acre. Unlike the farmer in Randall Canal, who would

have been without two of his three headgates—all of which he constructed prior to the formation

"'The facts in Randall are also distinguishable because it appears that the farmer (Randall) actually built the
conveyance structures, and subsequently the canal company was formed and used those structures. 7d. In the case
of A&B, the wells in question were built by the Bureau of Reclamation for the purpose of serving the District, and
there is no evidence disclosed to date that A&B water users have any kind of pre-existing right to any of the A&B
wells based on private efforts to construct the wells,
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of the canal company—A&B’s farmers currently receive water through their well systems.”
Whether they are injured unless they receive (.88 miner’s inches/acre (the rate at which the full
decreed amount under water right no. 36-2080 could be delivered through each of A&B’s wells)
15 a factual question for hearing. A&B cannot bootstrap ifs injury arguments by suggesting that
its means of diversion is being interfered with simply because it cannot deliver its full decreed

amount on a project-wide basis through each of its well systems.

B. The Director’s analysis (and IGWA and Pocatello’s Motion) relied on the
plain language of A&B’s partial decree. A&B has wholly failed to refute that
interpretation in its Response.

IDWR’s authority to respond to a call arises in part from the terms and conditions of the
water right itself. A&B does not explain, by reference to the partial decree or a subsequent
transfer that insured A&B maximum flexibility under its water right, how the Director
erroncously interpreted the decree terms in assuming that ground water pumped from any point
of diversion is appurtenant to any lands in the A&B system. In fact, in its Response, A&B
admits that “A&B’s water right has multiple points of diversion, and is appurtenant to all
acres...” A&B Response at 10. In light of these circumstances it would be improper to analyze
the delivery call on a well system-by-well system basis.

Importantly, Conjunctive Management Rule 42 requires the Director to evaluate the
amount of water in the source along with the effort or expense of A&B o divert water from the
source. See CM Rule 42.01.a.and b. A&B suggests instead that the Director’s analysis should
have proceeded based on the current physical configuration of the project and that any evaluation

of the amount of water in the source and its delivery system under the Conjunctive Management

% There are several well systems in the southwest corner of the project that are now served by surface water rather
than ground water.

REPLY IN SUPPORT OF IGWA AND POCATELLO’S JOINT MOTION FOR PARTIAL SUMMARY 5
JUDGMENT



Rules, which the Director applied in this case, is incorrect. Under this theory, argues A&B, the
Director should have evaluated injury on the basis of deliveries from each of the 138 well
systems because A&B has already interconnected some of its 177 wells; however, it would not
be appropriate to evaluate injury on the basis of an assumption that additional well systems could
be interconnected to deliver water to any lands that A&B believes to be short throughout its
62,604-acre place of use.

A&B’s own activities to interconnect nearly 25% of its total wells (approximately 40 of
177 wells)’ show that it understands and appreciates the flexibility built into its license and
decree by a forethoughtful Bureau of Reclamation and enlightened District management. Why
it now turns to juniors to pay for these improvements is baffling and, more importantly, without
legal basis. Further, under A&B’s theory, if just one of its wells is unable to pump .88 cfs, then
A&RB is entitled to curtail all junior ground water pumping, regardless of whether that well could
be rehabilitated or interconnected with a neighboring well. This theory totally disregards Idaho’s
Ground Water Act, which tempers the first in time first in right principle with full economic
development of the State’s under ground water resources.

If IDWR had analyzed A&B’s delivery call in the manner called for by A&B’s Response
it would have abused its discretion. The January 29, 2008 Order properly declined to look at the
delivery call on a well system-by-well system basis. To the extent A&B could satisfy its water
demands by modest changes (not moving “all the wells to new locations,” as A&B suggests at
page 12 of the Response) to further interconnect its system, any shortage is caused by its own

planning failures rather than junior ground water pumping.

* A&B Tirigation District Expert Report dated July 16, 2008, table 4-2 at page 4-33.
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CONCLUSION

A&B has provided no legal authority for the proposition that the Director selected an
erroneous legal framework for the injury analysis conducted in the January 29, 2008 Order. As

such, IGWA and Pocatello respectfully request that the Hearing Officer GRANT the Motion for

Summary Judgment.

Respectfully submitted this 29" day of October, 2008.

RACINE, OLSON, NYE, BUDGE &
BAILEY, CHARTERED

“MATTHRE W - MeERRTLL”

By T2 4 4

Candice M. McHugh
Attorney for IGWA

CITY OF POCATELLO ATTORNEY’S OFFICE
Attorneys for the City of Pocatello

y TIOX D O Lo

A. Dean Tranmer

WHITE & JANKOWSKI, LLP
Attorneys for the City of Pocatello

D=2 G

Sarah A. Klahn
WHITE & JANKOWSKI, LLP

REPLY IN SUPPORT OF IGWA AND POCATELLO’S JOINT MOTION FOR PARTIAL SUMMARY
JUDGMENT



CERTIFICATE OF SERVICE VIA E-MAILING / MAILING

I hereby certify that on this 29™ day of October, 2008, a copy of Reply In Support Of
IGWA And Pocatello’s Joint Motion For Partial Summary Judgment in the Petition for
Delivery Call of A&B Irrigation District was served by email and/or by placing a copy in the
U.S. Mail, postage prepaid and addressed to the following:

Lo

Sarah A. Klahn, White & Jankowski, LI.P

David R. Tuthill, Jr., Director
Gerald F. Schroeder, Hearing Officer
c/o Victoria Wigle

Idaho Dept of Water Resources

PO Box 83720

Boise ID 83720-0098

Roger D. Ling
Attorney af Law
PO Box 623
Rupert ID 83350

Facsimile: 208-436-6804

John K. Simpson

Travis L. Thompson

Barker Rosholt & Simipson
113 Main Ave West Ste 303
PO Box 485

Twin Falls ID 83303-0485

Phone: 208-287-4803 rdl@idlawiitm.com facsimile 208-735-2444
Facsimile: 208-287-6700 jks(@idahowaters.com
Dave, tuthilli@idwr.idaho.gov thteidahowaters.com
fejschroeder(@email.com

victoria.wigle(@idwr.idaho.com

B.J. Driscoll Randy Budge Candice M. McHugh

McGrath Meacham Smith PLLC
414 Shoup

PO Box 50731

Idaho Falls ID 83405

Racine Olson Nye Budge & Bailey
201 E Center St

PO Box 1391

Pocatello ID 83204-1391
reb{@racinelaw.net

Racine Olson Nye Budge & Bailey
101 8 Capitol Ste 208
Boise ID 83702

Sent via Federal Express
crmn(@racinelaw. net

Michael Patterson, President City of Firth Todd Lowder

Desert Ridge Farms Inc. PO Box 37 2607 W 1200 S

PO Box 183 Firth ID 83236 Sterling ID 83210

Paul ID 83347

Neil and Julie Morgan Charlene Patterson William A. Parsons

762 W Hwy 39 Patterson Farms of I1daho Parsons Smith Stone LLP
Blackfoot ID 83221 277 N 725 Lane W 137 West 13% St

Paul ID 83347

PO Box 910
Burley ID 83318
wparsons@@pmt.org

A.Dean Trammer, Esq.
City of Pocatello

PO Box 4169
Pocatello ID 83201
diranmer{@pocatello.us

Winding Brook Corp
c/o Charles W Bryan Jr
UBS Agrivest LLC

PO Box 53

Nampa ID 83653

James C. Tucker

Idaho Power Company

1221 W Idaho St

Boise ID 83702-5627
jamestucker@idahopower.com

James S, Lochhead

Michael A. Gheleta

Brownstein Hyatt Farber Schreck
410 - 17" St Ste 2200

Denver CO 80202
ilochheadi@bhi-law.com

City of Castleford
300 Main

PO Box 626
Castleford ID 83321

F. Randall Kline
427 N Main St

PO Box 397
Pocatello ID 83204

REPLY IN SUPPORT OF IGWA AND POCATELLO’S JOINT MOTION FOR PARTIAL SUMMARY

JUDGMENT




Lary S Larson

Hopkins Roden Crockett Hansen &
Hoopes

PO Box 51219

Idaho Falls ID 83405-1219

Jo Beeman, Esq.

Beeman & Associates

409 W Jefferson

Boise ID 83702
Jo.beeman(@beemanlaw.comn

City of Basalt
PO Box 178
Basalt ID 83218

M. Jay Meyers

Steve L Stephens

LaDell and Sherry Anderson

Myers Law Office Buite Co Prosecuting Attorney 304 N 500 W

300 N 7™ Ave 260 Grand Ave Paul ID 83347

PO Box 4747 PO Box 736

Pocatello ID 83205 ArcoID 83213

Michaei D. O’Hagan, Esq. Mary Ann Plant O .E. Feld & Berneta Feld
US Dept of Energy - 480N 150 W 1470 S 2750 W

Idaho Operations Oftie Blackfoot ID 83221 Aberdeen ID 83210

1955 Fremont Ave MS 1209
Idaho Falis ID 83415
chaganmd(@id.doe.gov

Jeff Feld
719 Bitterroot Dr
Pocaello ID 83201

Eugene Hruza
PO Box 66
Minidoka ITy 83343

Jerry R. Righy

Rigby Andrus and Moeller
25 N 2™ East

Rexburg ID 83440
jrigsbvi@righy-thatcher.com

Robert E. Williams

Fredericksen Williams Meservy &
Lothgpecih LLP

153 E Main St

PO Box 168

Jerome ID 83338

rewillisms(@cableone.net

Gregory P. Meacham

McGrath Meacham & Smith PLLC
414 Shoup

Idaho Falls IT» 83405

Fred & Phyllis Stewart
300 Sugar Leo Road
St George UT 84790

REPLY IN SUPPORT OF IGWA AND POCATELLQ’S JOINT MOTION FOR PARTIAL SUMMARY

JUDGMENT

10




